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Citizens Property Insurance Corp. v. Anderson 241 So. 3d 
221 (Fla. 2d DCA 2018)

Make Sure Your Multiplier Order Includes The Required 
Findings:  You Won’t Get By On Appeal Without Them 
(Apparently, Even When The Appellant Fails In Its Burden To 
Present An Adequate Record On Appeal)

After prevailing against Citizens Property Insurance Corporation on a claim 
for breach of contract for its failure to pay for a sinkhole loss, Anderson sought 
attorneys’ fees and costs as the prevailing party including a contingency 
fee multiplier.  The trial court held an evidentiary hearing in which both 
parties attended and presented evidence, but no court reporter was present. 
Following the hearing, the trial court awarded nearly half a million in 
attorney’s fees that included a 1.7 contingency fee multiplier.  

The trial court’s order found that the use of the multiplier was appropriate 
under the guidelines set forth in Rowe1 and Quanstrom2, and the court 
explained it believed that at the “outset of the handling of the case, 
[Anderson’s] chances of success were 50/50.”  But the trial court did not 
specifically enter a finding in its order as to whether the applicable market 
supported a multiplier pursuant to Quanstrom. 

The issue presented to the Second District Court of Appeal was whether the 
trial court was obligated to make that affirmative finding.  The Second District 
held that the trial court was obligated to provide more than a “conclusory 
statement” that the multiplier was appropriate under Rowe and Quanstrom, 
and in fact make “specific findings” regarding the “appropriateness of the 
reduction or enhancement factors.”  The majority felt that it could “simply 
[not] affirm due to lack of a transcript or a more thorough statement of the 
evidence,” as the dissent would have done based on Applegate.3  

The dissent, authored by Judge Khouzam, felt that the majority opinion 
“radically shifts well-established jurisprudence regarding an appellant’s 
burden on appeal and th[e] [appellate court’s] scope of review.”  That is, the 
dissent honed in on the applicable standard of review, which for review of 
awards on attorney’s fees, limits the appellate court to determine whether 
an “abuse of discretion is shown.”  That standard of review, coupled with 
the presumptions afforded to a trial court under Applegate, “thwarted th[e] 
[appellate court’s] ability to meaningfully review the trial court’s reasoning.” 
Based upon that narrow avenue for review, the dissent felt that affirmance 
was warranted.

1 Florida Patient’s Compensation Fund v. Rowe, 472 So. 2d 1145 (Fla. 1985).
2 Standard Guaranty Ins. Co. v. Quanstrom, 555 So. 2d 828 (Fla. 1990).
3 Applegate v. Barnett Bank of Tallahassee, 377 So. 2d 1150 (Fla. 1979).
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R.J. Reynolds Tobacco Co. v. McCoy 229 So. 3d 847 (Fla. 
4th DCA 2017)

The Special Harmless Error Standard Continues To Be 
Tested

The Florida Supreme Court revised the harmless error rule for civil trials in 
Special v. W. Boca Med. Ctr., 160 So. 3d 1251 (Fla. 2014).  But the contours of 
harmless error under Special continue to be defined.  As every trial lawyer 
(and the diehard readers of CABA briefs) will recall, the Court in Special 
held that “the beneficiary of the error [i.e., the appellee] has the burden 
to prove that the error complained of did not contribute to the verdict.  
Alternatively stated, the beneficiary of the error must prove that there is no 
reasonable possibility that the error contributed to the verdict.”  Id. at 1256 
(emphasis added).  This test was applied in an interesting way by the Fourth 
District Court of Appeal in R.J. Reynolds Tobacco Co. v. McCoy, 229 So. 3d 847 
(Fla. 4th DCA 2017).  

The defendant tobacco company appealed a judgment in favor of the 
plaintiff smoker, arguing that documents published by the Surgeon General 
were erroneously admitted into evidence and improperly used to bolster the 
testimony of the plaintiff’s expert opinions. The Surgeon General Reports 
were determined to have been hearsay in a prior Fourth District Court appeal, 
making the analysis in this case entirely predicated on whether the plaintiff, 
as the beneficiary of the error, could provide “that there is no reasonable 
possibility that the error contributed to the verdict.”  

The Fourth District reviewed the trial transcript to determine how much 
the Plaintiff relied on the erroneously admitted Reports.  And upon that 
review, the Court determined that the “extensive reliance on the Reports 
throughout trial renders it impossible for the plaintiff to meet his burden 
of showing that the error was harmless.”  Thus, it seems that in the Fourth 
District, the appellee will be facing reversal under Special if erroneously 
entered evidence is heavily relied upon at trial.  

Winn-Dixie Stores, Inc. v. Dolgencorp, LLC 881 F.3d 835 
(11th Cir. 2018)

An Appellate Court’s Mandate Is Not Advisory, Nor Is It 
Open To Debate: Deviate From The Mandate At Your Own 
Risk

The proceedings began when Winn-Dixie filed suit against fifty-four Big Lots, 
Dollar General, and Dollar Tree stores, for violating several lease provisions 
that allegedly prohibited the stores from selling groceries within the same 
shopping mall as Winn-Dixie. In its lawsuit, Winn-Dixie sought compensatory 
damages and punitive damages, as well as an injunction ordering the stores 
in violation of the lease provisions to remove groceries from their stores to 
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the extent necessary to end the violation and ordering them not to violate 
the provisions in the future.

On summary judgment, the district court was faced with interpreting the 
commercial leases and specifically the use of the terms “groceries” and “sales 
area.”  The district court acknowledged the existence of the Florida appellate 
court decision, Winn-Dixie Stores, Inc. v. 99 Cent Stuff-Trail Plaza, LLC, 811 
So. 2d 719 (Fla. 3d DCA 2002), that addressed what the terms “groceries” and 
“sales area” meant in a materially identical grocery exclusivity provision. But 
the district court thought that decision was distinguishable and provided 
its own meaning to the terms.  Based on its unique definitions, the district 
court refused to grant Winn-Dixie injunctive relief for 37 of the 54 stores in 
the three states.

The district court’s first order was appealed, and the Eleventh Circuit Court 
of Appeals held that the district court instead “should have followed the 
holding” in 99 Cent Stuff-Trail Plaza by looking to the dictionary definitions, 
which defined what the terms “groceries” and “sales area” meant.  But on 
remand, the district court “did not do what [the Eleventh Circuit] instructed 
it to do because it was led astray by the defendants’ attorneys.”  Indeed, the 
Eleventh Circuit chided the defendants’ attorneys for contending that the 99 
Cent Stuff-Trail Plaza decision should not have retroactive applicability to 
any lease entered into before the Third District’s holding in that case.  The 
attorneys also mischaracterized the Eleventh Circuit’s order on remand.

In the second appeal, the Eleventh Circuit again reversed the district court on 
the basis of the mandate rule.  As the Eleventh Circuit held, “[t]he mandate 
rule is a specific application of the ‘law of the case’ doctrine which provides 
that subsequent courts are bound by any findings of fact or conclusions of 
law made by the court of appeals in a prior appeal of the same case.”  And the 
Eleventh Circuit stressed that “[w]hen an appellate court issues a clear and 
precise mandate … the district court is obligated to follow the instruction.  
Neither the district court nor any party is free to ignore the law of the case.”

The lesson learned here:  Do what the appellate court tells you!  

Koppel v. Ochoa SC16-1474, 2018 WL 2251709 (Fla. May 
17, 2018)

The 30-Day Deadline For Accepting Proposals For 
Settlement Cannot Be Tolled.

In Koppel v. Ochoa, the Florida Supreme Court provided further guidance 
on the topic of proposals for settlement, this time addressing the timing for 
accepting proposals.  Rule 1.090 affords the trial court discretion, upon good 
cause shown, to extend the 30-day deadline for accepting a proposal under 
Rule 1.442(f)(1).  But what happens when the offeree moves for such an 
extension before the expiration of the 30 days, but the trial court does not 
rule until after expiration?

Ochoa served Koppel with a proposal for settlement, but before the 
expiration of the 30 days also provided additional discovery which impacted 
Koppel’s decision to accept or reject the proposal.  On the 29th day, Koppel 
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requested an enlargement of the deadline, arguing he needed additional 
time to assess the impact of the new discovery.  Two months later, but still 
before the trial court ruled on the motion for enlargement, Koppel served 
a notice stating his acceptance of the proposal.  The trial court thereafter 
denied the enlargement, but nonetheless denied Ochoa’s motion to strike 
the acceptance as untimely and enforced the settlement.  The motion for 
enlargement, reasoned the trial court, had tolled the time for acceptance.

The Second District Court of Appeal reversed, reasoning that Section 786.79, 
Florida Statutes, and Florida Rules of Civil Procedure 1.090 and 1.442 failed to 
contain any language authorizing such tolling pending a ruling on a motion 
for enlargement.  The Second District disagreed with a prior decision of the 
Fifth District Court of Appeal, which had authorized such tolling.  

Based on this intra-district conflict, the Florida Supreme Court accepted 
discretionary review under Article V, Section 3(b)(4) of the Florida 
Constitution.  Justice Quince wrote for the unanimous court, approving the 
Second District’s approach which rejected any tolling.  The rules, reasoned 
the Supreme Court, require the trial court to exercise its discretion in granting 
an enlargement of time, and then only upon good cause shown.  Automatic 
tolling would undermine those requirements of judicial discretion and cause.  
Were automatic tolling tolerated, the Supreme Court continued, “an offeree 
could extend the offer indefinitely, all while the offering party continues to 
incur the costs related to the case.”  

The other side of the coin, though, as argued by Koppel in support of tolling, 
is that an offeror could “surprise offerees with new discovery that offerees 
may not have time to consider before the 30-day window for acceptance 
closes.”  While acknowledging the concern, the Supreme Court nonetheless 
held that the plain language of the rules simply did not allow for enlargement 
without judicial discretion.  

So, from here on out, if you are served with a proposal for settlement and you 
find yourself in need of additional time to assess the offer, you better make 
sure to secure an extension order from the court before expiration of the 
30 days!

Appellate Practice Pointers:  Perennial Traps for the Unwary 
(You Really Should Consult an Appellate Specialist)

HSBC Bank USA, N.A. v. Nelson 2D17-740, 2018 WL 
1973717 (Fla. 2d DCA Apr. 27, 2018)

Do not argue “tipsy coachman” as an appellee unless the record on appeal 
supports the argument. 

On appeal from dismissal of a foreclosure action based upon the statute 
of limitations, the Appellee knew that the law favored Appellant.  But the 
Appellee attempted to save the appeal by asserting several “tipsy coachman” 
arguments.  The tipsy coachman doctrine, of course, allows an appellate 
court to affirm a trial court that “reaches the right result, but for the wrong 
reasons.”  See Dade County Sch. Bd. v. Radio Station WQBA, 731 So. 2d 638, 
644 (Fla. 1999). 
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Not so fast.  The key to the tipsy coachman doctrine’s application is that the 
alternative basis for affirmance must appear in the record.  Id. at 644–45.  
In Nelson, the record had yet to be developed in the lower court on the 
alternative theories for affirmance.  The Second District Court of Appeal 
noted that the trial court expressly declined to address the alternative 
theories that the Appellee was offering as tipsy coachman arguments on 
appeal, and Appellee was stopped short.  The Second District held that it 
could not “employ the tipsy coachman rule where a lower court has not 
made factual findings on an issue and it would be inappropriate for an 
appellate court to do so.”  

Make sure you have the horsepower in the record before hopping on the 
tipsy coachman wagon.

HSBC Bank USA for PHH 2007-2 v. Magua, 4D17-1685, 
2018 WL 1517245 (Fla. 4th DCA Mar. 28, 2018)

Do not confess error without being clear on your grounds, or you could 
inadvertently trigger attorney’s fee exposure. 

The underlying foreclosure action first made its way to appeal following 
the trial court’s entry of a final judgment in favor of the bank.  In that first 
appeal, the Appellant-Borrower argued for the final judgment’s reversal on 
two grounds.  Apparently, the Appellee-Bank acknowledged that at least one 
of the two grounds had merit.  And, without saying which one had merit, 
the Appellee-Bank simply filed a general confession of error, stating merely 
that the Bank “confesses to error and does not oppose reversal of the Final 
Judgment.”

The Fourth District Court of Appeal accepted the general confession, and 
issued an opinion that read in its entirety:  “Appellee confesses error, and does 
not oppose reversal of the final judgment.  After reviewing the record, we 
agree that the trial court erred, and reverse the final judgment of foreclosure 
entered by the trial court and remand for further proceedings.”  Magua v. 
HSBC Bank USA, 197 So. 3d 1274, 1274 (Fla. 4th DCA 2016).

On remand, the Borrower argued that it was entitled to recover attorney’s 
fees as the prevailing party.  The Bank opposed the motion, arguing that 
the Borrower won the appeal on an issue that did not trigger attorney’s fee 
entitlement (i.e. standing to enforce the contract, see Nationstar Mortgage 
LLC v. Glass, 219 So. 3d 896 (Fla. 4th DCA 2017)).  But the trial court awarded 
attorney’s fees nevertheless.

On its return to the Fourth District, the Bank argued that Glass precluded 
an award of attorney’s fees, but the Bank’s confession of error in the initial 
appeal came under close scrutiny.  The Fourth District held that “as to the first 
appeal, the bank confessed error without specification as to which of the 
two appellate issues it was confessing error … [l]ikewise, this court (without 
objection or a motion to reconsider or clarify) reversed based on a finding 
of an unspecified error.”  And so, the Fourth District reasoned, there was no 
telling on which of the two issues the Borrower won, thus he was entitled 
to attorney’s fees.  The danger of imprecision in a confession of error lurks.

Appellate attorney Elliot B. Kula of Kula 
& Associates, P.A., work collaboratively 
with great trial lawyers to provide 
appellate services and trial strategy 
consultation. Visit the Firm’s website at 
www.KulaLegal.com.

Appellate attorney W. Aaron Daniel 
of Kula & Associates, P.A., work 
collaboratively with great trial lawyers 
to provide appellate services and trial 
strategy consultation. Visit the Firm’s 
website at www.KulaLegal.com.
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Guy v. Plaza Home Mortgage, Inc., 4D17-3335, 2018 WL 
1953106 (Fla. 4th DCA Apr. 25, 2018)

Do not confuse rendition (the triggering date for the 30-day appeal window) 
with the date the order is signed.  

In what could have been a sticky situation, the Fourth District Court of 
Appeal wrote to disapprove of a practice by the Broward County Clerk’s 
office which involved the clerk’s office backdating judgments for docketing 
purposes.  

In Guy, a summary judgment hearing was held on September 27, 2017, 
at 1:30 p.m.; yet, the electronic stamp on the summary judgment order 
indicated the order was filed with the Broward County Clerk on September 
27, 2017, at 8:35 a.m.—nearly five hours before the hearing even took 
place.  Luckily, “Justices” Holmes, Watson, and Moriarty were on the scene 
and discovered that the clerk’s office usually does not receive dispositions on 
the date of their entry and so the clerk changes the date of filing to coincide 
with the date of entry of the final judgment.  In other words, the filing is 
backdated, but the time reflects the actual time of scanning, resulting in an 
electronic stamp that appears to precede the actual entry of the judgment.

The Fourth District noted that such a practice can cause, at best, confusion, 
and at worst, a loss of appellate rights.  After all, rendition of an order — 
triggering the 30-day window for a notice of appeal — occurs “when a 
signed, written order is filed with the clerk of the lower tribunal.”  Fla. R. 
App. P. 9.020(i).  Thus, the date that the clerk’s office receives an order or 
judgment is the date of rendition.  So the clerk’s practice of backdating the 
electronic filing stamp was actually affecting the rendition date, possibly to 
the prejudice of an appellant.

An unimaginable practice to be sure.  Luckily, no appellants were harmed 
during this corrective measure. 
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